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HON. MARK C. POLONCARZ
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DIVISION OF AUDIT & CONTROL.

95 FRANKLIN STREET

BUFFALO, NEW YORK 14202

February 5, 2010

Honorable Members

Erie County Legislature

92 Franklin Sireet, 4™ Floor
Buffalo, New York 14202

Dear Honorable Members:

The Erie County Comptroller’s Office has completed an audit of the Payment in Lieu of Tax
(“PILOT”) process and payments as administered by the Erie County Division of Real Property
‘Tax Services (“Real Property”) and the Erie County Division of Budget and Management
(“Budget”) and certain PILOT agreements provided by the Erie County Industrial Development
Agency (“ECIDA™) for the peried January 1, 2006 through December 31, 2008.

We conducted this performance audit in accordance with Generally Accepted Government
Auditing Standards. Those standards require that we plan and perform the audit to obtain
sufficient, appropriate evidence to provide reasonable assurance about whether the PILOT
records are fiee of material errors and irregularities. Our objectives were to determine (1) what
PILOT agreements existed; (2) the terms of those agreements; (3) the impact such agreements
had on the taxable base of Erie County (“County”); (4) whether PILOT payments were being
made pursuant to the terms of such agreements; (5) whether PILOT data maintained by Real
Property was accurate; and (6) whether adequate internal controls exist over PILOT transactions
and activities. We believe that the evidence obtained provides a 1easonable basis for our findings
and conclusions based on our audit objectives.

Our testing of transactions and records disclosed instances of non-compliance with policies,
procedures and laws. All instances of non-compliance that we found are identified in the
accompanying Summary of PILOTs Tested (See Appendix A).

In our opinion, weaknesses in the system of internal control over PILOT transactions result

in a high risk that errors or irregularities may occur and not be detected within a timely
period.
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County Management is responsible for establishing and maintaining a system of internal control,
The objectives of a system are to provide Management with reasonable, but not absolute,
assurance that transactions are executed in accordance with Management’s authorization and are
recorded properly. Because of inherent limitations in any systéem of internal control, errors or
irregularities may nevertheless occur and not be detected.

The County stores PILOT transaction records in two separate locations: one for active records
and a separate location for inactive agreements. In the process of performing our audit field
work, Comptroller’s Office staff requested all agreements for the scope period. However, we
were informed that some inactive agreements could not be located by County personnel, As
described to our auditors by applicable County personnel, the records for some inactive PILOT
agreements had disappeared, a result of a move between offices within the Rath Building.

Based on information obtained from the ECIDA and other sources, we were able to identify the
parties to some of the missing PILOT agreements/records and we requested and received copies
of those PILOT agreements from the ECIDA.

Budget informed us at the Exit Conference that in 2006, 2007 and 2008, every record was in the
same location within the Rath Building,

On January 25, 2010, the same day the Comptroller was presented with a draft of this audit, and
after our fieldwork had been closed, Real Property called to inform the Audit Team that missing
PILOT records had been discovered in the Rath Building Sub-basement. We re-opened our audit
and these records are included the findings of this report.

Additionally, this audit covers only those PILOT agreements entered into by the ECIDA. It does
not review other PILOT agreements entered into by other Industrial Development Agencies in
the County, such as the Ambherst, Clarence, Concord, Hamburg and Lancaster Industrial
Development Agencies. Furthermore, the Erie County Division of Environment and Planning
has the authority to negotiate PILOT agreements for low and very low income housing.
Approximately twenty-five (25) of these agreements exist. The audit team was aware of these
PILOT agreements but these agreements were not within the scope of our audit.

I SUMMARY OF FINDINGS:

» The assessment data entered into the County database used for invoicing PILOTSs is not
checked against local assessment data generated by the cities, towns and villages of Erie
County. As a result, PILOT invoices were calculated incorrectly due to erroneous
assessment information.

o The County under-invoiced approximately $124,000 dollars (one-hundred-twenty-four
thousand) and over-invoiced approximately $55,000 dollars (fifty-five-thousand) for the
period of our audit. -

¢ One PILOT was not invoiced or paid for ten years,
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11.

The absence of reconciliation allowed a PILOT to be invoiced for both a PILOT invoice
and a tax bill for nine years.

It appears some expired PILOTs were not returned to the tax rolls, resulting in nearly
$144,000 in non-invoiced tax billings.

The County is not required to invoice for PILOT payments, but does,

Some PILOT agreements require information other than property value in the calculation
of the PILOT payment, such as the occupancy rate of a property. The ECIDA did not
provide and the County does not have access to all of this information or the ability to
confirm it,

The County does not have a reconciliation matching PILOT agreements negotiated by the
ECIDA to those invoiced by the County.

The internal controls over physical records are weak, resulting in the misplacement of
PILOT agreements by the County.

The names the County records PILOT agreements under do not always match those
records held by the ECIDA.

The County sometimes records an agreement that the ECIDA considers one PILOT
agreement as two or more PILOTs. The reverse has also occurred.

The database used to prepare the PILOT invoices has no audit trail.

When PILOT payments arrived late, the interest and penalties were sometimes calculated
incorrectly.

The PILOT agreements negotiated by the ECIDA do not always include specific property
information. This makes finding specific PILOTs difficult if ownership changes; street
names change; or a specific lot is sub-divided.

Many of these problems were highlighted in the audits performed in both 1998 and 2001
and have not been addressed.

REPORTING REQUIREMENTS:

A draft copy of this report was provided to Budget and Real Property for their review at the Exit
Conference. The ECIDA was invited to the Exit Conference, but did not attend.

III. BACKGROUND:

A.

Prior Audits

In 1998, the Comptroller’s Office performed an audit of the ECIDA in conjunction with the Real
Property Unit of the Erie County Division of Budget, Management and Finance for the period
January 1, 1995 to December 31, 1996. This audit revealed a series of problems that included:

No reconciliation between the County and the ECIDA showing the number of PILOTs in
existence or the invoice amount of each PILOT.
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Incorrect PILOT billings;

Late PILOT billings;

Penalties and inferest were not always assessed; and
Some firms with a PILOT were not being billed at all.

In October 2001, the Comptroller’s Office issued a follow-up audit to the 1998 audit. The
follow-up audit covered the period January 1, 2000 through December 31, 2000. That audit
found continuing weaknesses in the controls over PILOT invoicing, including the same problems
described in the 1998 audit. Most significantly, the 2001 audit found that the Real Property Unit
had failed to act on the 1998 audit findings and recommendations to remediate the deficiencies
found three years earlier.

B. Recent Events,

On August 26, 2009, an entrance letter was sent to the ECIDA informing them of the pending
audit as well as the scope of the audit. A meeting between ECTDA personnel and employees of
the Compiroller’s Office was held on Wednesday, September 2, 2009. The meeting was cordial,
However, on September 10, 2009, a letter was received from Philip Ackerman, Chairman of the
ECIDA, informing the Comptroller’s Office that the ECIDA believed that the Comptroller’s
Office had no authority to audit the ECIDA and that the ECIDA would not assist our staff during
its performance of the audit, other than responding to information requests through New York’s
Freedom of Information Law. The Comptroller’s Office disputes this contention and notes that
the ECIDA assisted the Comptroller’s Office during its 1998 and 2001 audits of the ECIDA and
at no time previously has the ECIDA objected to periodic audits or reviews of its records by the
Comptroller’s Office.

On September 16, 2009, individual letters were sent to the Director of Real Property and to the
Director of Budget informing them of the impending audit of PILOT payments and agreements
handled by their departments and requesting access to their records. The Comptroller’s Office
was aware that certain information was retained in the County that duplicated records located at
the ECIDA.

Our audit work relied upon the records obtained from the ECIDA and the County.

C. The ECIDA and the PTLOT Process.

The ECIDA is a public benefit corporation that was established in 1970 by an act of the New
York State Legislature for the benefit of the County and its residents. It was established to
promote projects that will create or retain permanent, private sector jobs and provide additional
sources of revenue for municipalities and school districts. It is self-funded with approximately
90% of its budget coming from fees it Ievies.

When an interested entity applies for assistance and is deemed eligible, a PILOT agreement may
be created and entered into by the ECIDA and the applicant. The ECIDA board must approve all
applications for assistance, including PILOT agreements. All PILOT agreements are for a
specific property that must be located in Erie County, The property is sometimes, but not
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always, defined in the PILOT agreement through the use of a Section, Block and Lot (“SBL”)
number. SBL numbers are the standard used by all municipalities in New York to define
propetties for tax purposes.

As described below, a PILOT agreement reduces the amount of property tax paid for a specific
property. In particular, newer PILOT agreements tax the land value at full value, while property
improvements receive the full PILOT exemption.

A PILOT is only one component of the myriad of funding and tax incentive programs offered by
the ECIDA. Additional benefits to firms that qualify include the issuance of loans, reduced or
climinated sales taxes and other incentive programs as follows:

e Industrial revenue bonds and leases; Federal tax exempt revenue bonds; Local
property tax abatement;

e State and local property tax exemptions; Construction materials sales tax
exemptions; Non-production equipment sales tax exemptions; and Mortgage
recording tax exemptions,

As described to our staff by ECIDA personnel during the September 2, 2009 entrance
conference, the ECIDA enters into three (3) types of PILOT agreements. Industrial PILOTs are
standard 15 year agreements. Non-Industrial PILOTs are standard 10 year agreements. Custom
PILOTs are custom agreements that vary in their length and in other terms.

D. PILOT Agreements Work Flow.

As part of the PILOT process, the ECIDA, takes title to the property covered by the PILOT, with
provisions in the agreement such that the ownership of the property will revert to the applicant
upon termination of the PILOT and fulfillment of the terms of the PILOT by the applicant. Such
a process includes filing the change of title with the Erie County Clerk’s Office.

Once approved, the ECIDA notifies the County and the relevant town and school district of the
agreement and provides a copy of the PILOT agreement. The County sends out an invoice for
the amount of the PILOT on an annual basis, though there is no requirement in PILOT
agreements that the County invoice said contracting party for the annual PILOT payment.

A small number of PILOT payments are for fixed amounts for the life of the agreement.
However, most PILOT payments are based upon the assessment of the property covered by the
PILOT. Properties covered by a PILOT may see their assessments change, depending on the
local taxing authority, and County tax rates also may change during the life of the Agreement.

A standard PILOT agreement entails a reduction from the property tax that would be paid, with a
gradual increase to the level of the actual tax as the agreement progresses. The amount of each
PILOT payment is usually, but not always, the tax rate multiplied by a percentage of the
property’s full assessment. The property’s assessment is multiplied by a variable percentage
every year and the annual PILOT payment is calculated accordingly. The standard agreements
have the following repayment schedules:
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Year Industrial Non-Industrial
1 80% reduction 80% reduction
2 80% 75%

3 70% 70%

4 70% 65%

5 60% 60%

6 60% 55%

7 60% 50%

8 60% - 45%

9 60% 40%

10 50% 40%

11-15 50% Not Applicable

Custom agreements vary widely. Our audit found thirty (30} such agreements. Five (5) are
thirty-year (30) agreements, seventeen (17) are for fixed payment amounts for the life of the
PILOT, and one (1) PILOT has its payments set by court order, Seven (7) PILOT agreements
have the calculation of the payment partially dependent upon factors other than the assessment of
the property, such as employment at the PILOT location, or the occupancy of the facility covered

by the PILOT.

Included in this list as a thirty-year (30) agreement is an additional agreement for a fixed
payment amount that is the result of a re-negotiated PILOT agreement between the ECIDA and a
client entity that did not meet its initial obligations. For the period of our audit, this client has
made all of its restructured payments in full and on time.

As noted above, the County is not required to invoice the signatory to a PILOT agreement.
Nevertheless, the County does. The County uses an in-house developed application on
Microsoft Access to generate the invoices that are sent out. A copy of a sample invoice is
attached as Appendix B,

The employee who prepares these invoices does not work for Real Property. The employee’s
title is “ERP Training Coordinator” and her position is budgeted within the Division of
Information and Support Services (“DISS”). At various times since 2006, this employee has
been budgeted in various titles in both DISS and Budget Functionally, however, the employee
reports to Budget. The preparation of PILOT invoices is not this employee’s qu time task;
rather it is one of a number of tasks to which she is assigned.

IV. AUDIT FINDINGS AND RECOMMENDATIONS:

A. Errors in Collection of PILOT Payments.

" A sample was taken from the then estimated two-hundred-fifty (250) active properties on the
County’s records. That sample revealed an error rate of over ten percent (10%) and, after
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consultation with the County Comptroller, the audit work was expanded to include all of the
active properties for which we were aware for our scope period. We have examined two-
hundred-eighty-five (285) PILOT properties. These properties represent six-hundred-sixty-six
(666) invoices, as some PILOTs ended or began during the period of our audit,

Sixty-eight (68) PILOT invoices had an error on an invoice of some type for the period of our
audit. This is an error rate of more than 10% of all PILOT invoices examined. The total sum of
those errors was $179,519.33. Forty-four (44) invoices were under-billed for a total of
$123,907.90 and twenty-four (24) invoices were overbilled for a total of $55,611.43. The net
result of the errors was the County under invoiced PILOT payments for the three (3) years of our
audit period by $68,296.47.

As the audit progressed, errors found by the audit team were discussed with the employee who
prepares PILOT invoices. Revised PILOT invoices were sent out and as of December 31, 2009,
over $45,000 of the under-invoiced amounts have been collected.

Additionally, the Audit identified other errors not included in the above figures:

1. General Motors. In 2008, a PILOT for General Motors (SBL # 65.18-1-1.11 1) was
invoiced by the County for $148,186.35. This billing was based upon a unique,
difficult to follow, custom style agreement. General Motors disputed the PILOT
invoice. A discussion was held between staff at the ECIDA and County employees.
The agreement was re-examined and a new invoice was submitied to General Motors
for $6,520.08. The Audit Team concurs with this figure.

2. New Era. In 2008, New Era Cap Company, Inc. (“New Era”) was invoiced
$13,167.77 for its PILOT property (SBL # 111.45-2-1.1) $13,167.77. New FEra
disputed that invoice through their attorney, stating that the County was under-
billing them more than seven thousand dollars. The agreement was re-examined, a
new invoice was prepared for $20,352.57 and the adjusted invoice was timely paid.
The Audit Team concurs with this figure.

3. Roadway Express. In 1997, Roadway Express (“Roadway”) signed a PILOT
agreement for property located in West Seneca (SBL # 135.09-2-5). This property
was never invoiced for PILOT payments, and no payments were made until the
oversight was discovered in 2008. In July of 2008, the Director of Real Property
informed Roadway of this oversight. Tn a letter dated July 23, 2008, the Dircctor
agreed to waive all interest and penalties on ten (10) years of taxes in arrears if the
tax would be paid in full by September 1, 2008. A check for $245,864.82 was
received from Roadway on August 29, 2008.

The payments, penalties and interest for ten years of missed PILOT payments for
this account totaled $471,513.71. The payment reccived was for $245,864.82,
leaving interest and penalties of $225,648.89 forgiven. :
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We asked the Director of Real Property under what authority did he possess the
power to waive interest and penalties. The Director stated in an email dated
December 30, 2009 that “Where in the Statute or coniract does it state that one does
not have the authority? Again, prior administrations have supported the need to have
the "cashflow" keep coming in.”

We do not agree that the Director of Real Property should have the sole authority to
adjust or forgive interest and/or penaltics. We cannot identify any specific state
statute or County charter provision, rule or legislative resolution that grants him this
authority. In fact, the Director forgave interest and penalties for an agreement for
which the County is not a party thereto.

WE RECOMMEND that interest and penalties for late PILOT payments not be forgiven. Firms
‘sophisticated enough to apply and qualify for a PILOT agreement are required under the PILOT
agreement to make payments on time regardless of whether they receive an invoice from the
County.

4. Flexovit. Flexovit USA (“Flexovit”) signed a PILOT agreement with the ECIDA in
May of 1997 covering SBL #'s 236.00-1-3.1, 236.00-1-1 and a portion 236.00-1-2.1.
In November 2006, Flexovit discovered that the Town of Evans was mistakenly
invoicing for taxes payments on the same properties that the County invoiced for
PILOT payments, The mistaken tax payments to the Town and the School District
began in 1998 and continued through 2006 totaling $475,974.16 according to the
attorney for Flexovit. Due to the unavailability of tax bills for the years in question,
these figures were not audited by us. Flexovit applied for redress and the County,
the Town of Evans and the School District agreed to provide tax credits. The
County is providing a PILOT credit of $14,568.07 from tax year 2008 through year
2013 for the taxes overpaid to the County. The Flexovit PILOT agreement ends in
2017.

WE RECOMMEND that the Director of Real Property Tax Services meet with representatives
from the Comptroller’s Office to describe in detail how such calculations were derived and
provide adequate supporting documentation.

5. Uniland. In 1987, Uniland Development Company (“Uniland™) signed a PILOT
agreement with the ECIDA covering SBL #°s 89.19-1-4.111 and 89.19-1-4.121. In
February of 2004, it was discovered by the County that the PILOT billings for
Uniland did not include both SBI’s for the years 1999 though 2004. The SBL that
was not billed had an assessed value of $9.8 million dollars in 2003, In late 2004,
the then County Attorney accepted “in full and complete satisfaction of the unpaid
balance of the referenced properties payment in lieu of tax (PILOT) obligations to
Erie County for the years 1999, 2000, 2001, 2002, 2003 & 2004 tax/calendar years”
the sum of $337,668.44, forgiving approximately $204,000.00 in penalties and
interest. Due to the unavailability of tax bills for the years in question, we were
unable to confirm this interest and penalty calculation and the penalty and interest
figure was not audited by us. This PILOT agreement has no termination date, but
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does state that after ten years, the PILOT payment will be the same as a normally-
calculated property tax payment. The then County Attorney forgave interest and
penalties for an agreement for which the County is not a party thereto.

WE RECOMMEND that interest and penalties for late PILOT payments not be forgiven, Firms
sophisticated enough to apply and qualify for a PILOT agreement are required under the PILOT
agreement to make payments on time regardless of whether they receive an invoice from the
County.

6. 3725 North Buffalo Road In 2007 it was discovered that 3725 North Buffalo
Road, (*Buffalo Road”) SBL 162.05-2-7.1 was over-invoiced for $6,556.85 in 2006
and in 2007 was over-invoiced $7,059.63, for a total of $13,616.48. Buffalo Road
paid both invoices as written. After discovery of the error, the County refunded
Buffalo Road the total of their overpayments.

WE RECOMMEND that the County implement a reconciliation of PILOT agreements and
payments, and such reconciliation be forwarded to the various assessors in Erie County. Such
reconciliation would disclose the firms participating in the PILOT program and lessen the
opportunity for a firm with a PILOT to be inappropriately taxed.

As part of our audit we recalculated the interest and penalties charged for late PILOT payments.
The interest and penalties for late payments are described in a section of a PILOT agreement.
This section does not change regardless of the type of PILOT agreement. We discovered that the
County software used to calculate the interest and penalties did not reflect what was written in
the agreements.

WE RECOMMEND that the software used to calculate interest and penalties for late PILOT
payments be re-written to have it match the interest and penalties as described in the PILOT
agreements,

Through the course of our audit it became clear that the lines of authority over who controls the
County PILOT invoicing and reconciliation process are vague. The employee who actually
performs the tasks commonly associated with PILOTSs here at the County is paid from a DISS
budget line. Within the County, PILOTSs are traditionally viewed as a responsibility of Real
Property, Budget is the authority that oversees both DISS and Real Property.,

WE RECOMMEND that immediate steps be taken to clarify the authority governing PILOT
enforcement to determine the authority, responsibilities and power of the Director of Real
Property, and/or the Director of Budget. We believe appropriate legislation should be enacted,
perhaps via a local law that will address this deficiency.

Throughout our audit, the Audit Team noticed that there were no indications of supervisory
review anywhere within the County’s PILOT process. We have no indication that any
supervisor reviewed the PILOT invoices sent out by the County, examined any calculations for
PILOT invoices or has a clear idea how much the County is owed for PILOT payments in any
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one year. Once again, there is no reconciliation between the ECIDA and the County, so no °
supervisor reviews said reconciliation.

WE RECOMMEND that whomever ultimately has the responsibility for PILOT invoicing, a
supervisor examine a sample of PILOT invoices and their supporting calculations for accuracy.
This should also include a reconciliation of the total PILOTs being invoiced, to confirm that

none are omitted.

Some PILOTs have payment calculations that do not depend solely on assessment information.
One (1) PILOT has a clause that states the PILOT payment can vary depending on (1) the capital
stock ownership of selected persons and (2) the number of full time employees at the location
covered by the PILOT agreement. Four (4) PILOTs have a clause that changes the calculated
payment based upon the amount of the covered property that is sub-Jeased or unoccupied. (See
Appendix C for an example of this.) Another PILOT has a clause that changes the PILOT
payment based upon a credit for real property taxes granted by the State’s Empire Zone Program.
A PILOT was also agreed to that stated if the business did not retun a profit, the PILOT
payments would be zero. All of these PILOT agreements have calculations that cannot be easily
verified, if at all, by the County. For the purposes of our audit, we assumed the payments made
against these agreements were correct, regardless of amount. The ECIDA or the business is
required under certain of these agreements to inform the County as to the information needed.
We found folders both with no evidence, and intermittent cvidence communicating this
information to the County.

WE RECOMMEND the County be provided this information as per the PILOT agreements and
that the ECIDA confirm the accuracy of the information provided.

B. Errors in Restoration of Properties to Tax Rolls upon PILOT Completion.

When a PILOT is completed, the ECIDA returns title of the property to its owner and the
property should be restored to the tax rolls. In six (6) cases, we discovered that property tax
payments, sewer charges or special assessments were not recorded as billed or received on
County systems after a PILOT had expired for a combined sum of $143,483.76. We are unaware
as to why the properties were unbilled or revenues were uncollected A list of the subject
properties and property owners is identified in Table 1 below. !

! County-wide assessing, as advocated in an earlier report by this office, would centralize the assessment function at
the County level and reduce the likelihood of an expired PILOT property being omitted from the tax rolls. For
further information on a County-wide assessment function, please read “Comptroller’s Review of the Costs of Real
Property Tax Assessment in Erie County” at http://www.erie.gov/comptroller/pdfs/tax_assessment report.pdf
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Table 1

Tax/Special

PILOT Name SBL# YEAR Assessment
1205 Delaware Ave Inc 100.78-1-12.11] 2008 | § 11,603.32
ECIDA 142.20-3-16.1| 2006 14,449.94
ECIDA 142.20-3-16.1] 2007 10,078.28
Downtown Lodging Association 111.37-5-1.11 2008 30,618.59
Seneca One Realty LLC 111.70-3-1.2| 2006  66,153.69
B&L Wholesale 112.14-1-6| 2006 ' 10,579.94
TOTAL $ 143,483.76

WE RECOMMEND that Real Property confirm that the above property taxes have been
invoiced and paid in full, and if not paid, that replacement invoices should be immediately
mailed to the subject property owners and payment demanded.

Subsequently, the 1205 Delaware Ave Inc. invoice was paid in 2009 and as a result of Internal
Audit Memoranda sent by this office during the audit to Real Property, the B&L Wholesale
invoice was sent by Real Property to the PILOT recipient in January 2010 and is due by March
31, 2010.

WE FURTHER RECOMMEND that Real Property record the completion of every PILOT in
any calendar year on a master file maintained by its office and, upon completion of that year, a
copy of that file should be provided to Budget and the Comptroller’s Office for confirmation that
all applicable properties have been returned to the tax rolls for subsequent tax years.

C. Lack of Invoices,

As noted in Section (IV) (A) (3) herein, one (1) PILOT was not invoiced from 1998 through
2007. In early 2008 this was discovered and a meeting held with the owner of the property. The
Director of Real Property Tax waived any interest or penalty and the firm paid its outstanding
PILOT payments for that period with one check for $245,864.82. This PILOT ends in 2012,
The Audit Team was unable to determine how a PILOT could go un-invoiced and payments not
made for ten years with neither Real Property nor Budget seemingly aware of such an oversight.

Real Property maintains that the County is not required to invoice for PILOT payments. The
- standard PILOT agreement contains a section that makes it clear that each entity with a PILOT
agrees to make payments pursuant to the agreement and no invoicing is required. It would
therefore be the responsibility of the owner of the property covered by the PILOT to send in a
payment even if the County (or the ECIDA) did not invoice the PILOT. Sadly, history
demonstrates that this does not happen.

It is the contention of the Comptroller’s Office that the County should not be sending out
invoices for PILOT payments. We believe this responsibility should be returned to the ECIDA.
At one time, the ECIDA did invoice PILOT payments, but that responsibility was transferred to
the County sometime in the late 1990°s. It makes for a simpler, more streamlined process for the
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ECIDA to perform this function. Currently, three other IDAs, Clarence, Lancaster and Amherst,
do their own PILOT invoicing.

As stated above, standard PILOT agreements do not require any invoicing by the ECIDA or the
County. However, some PILOT agreements do involve more than just a calculation based upon
property assessment. The information needed to calculate the amount of certain PILOTs, such as
the percentage of the property oceupied, has not been provided to Erie County. It is information
that should be available to the ECIDA.

‘The Audit Team believes that some form of invoicing is necessary, History has demonstrated
both that PILOT payments won’t be received without an invoice, and that the amount of a
PILOT payment depends on the invoice received. Should the recipient of a PILOT send in a
payment without an invoice, either the County or the ECIDA would be obliged to calculate what
a PILOT payment should be, if only to confirm that the correct amount was paid as per the
PILOT agreement.

WE RECOMMEND that the County return the invoicing of PILOT payments to the ECIDA
and that the ECIDA provide a copy of each invoice and the supporting calculations to Real
Property, Budget and the Comptroller’s Office for confirmation of payment of an annual PILOT.

D. Failure to Keep PILOT Agreements for Statutory Time Period.

As noted on page two (2), some inactive PILOT agreements could not be located by County
personnel for the scope period. As described to our auditors, the records for some inactive
PILOT agreements were missing as a result of a move between offices within the Rath Building.
In fact, our Office identified sixty-one (61) PILOT properties as lost/no longer being in
possession of the County, and obtained agreements covering those properties from the ECIDA.

New York law requires the County to maintain PILOT agreements and other related records for a
period of six (6) years. It is clear that the County did not do so for the missing agreements,

The failure of the County to properly store PILOT agreements, regardless of whether they were
inactive, hindered the ability of the Comptroller’s Office to properly audit the matter at hand.
Additionally, the loss, although temporary, of these records is evidence of a serious weakness in
the County’s system of infernal controls and, as noted above, results in a high risk that errors or
irregularities may occur and not be detected within a timely period.

WE RECOMMEND that the County revise its method of storing PILOT records and ensure that
all records are kept for the statutory minimum period,

E. Internal Control Weaknesses
In our evaluation of internal control, we noted numerous deficiencies which may appear to be
minor in nature but when combined result in the probability that errors will occur and not be

detected in the normal performance of an employee’s duties and responsibilities. This renders
most of the controls in place ineffective.
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The above noted deficiencies include:

. Lack of accountability and responsibility where there are no clear lines of authority
for this process. ‘

o Lack of written procedures regarding either daily tasks or the storage and retention of
completed PILOTs.

® The use of a billing system that is not fully automated. This provides no assurance
that all PILOTs are properly and timely invoiced.

o Lack of segregation of duties where the same person who performs the invoicing is
also the same person who addresses complaints with the invoice.

o While addressed in the PILOT agreement, the County has no separate written

procedures describing the calculation of interest and penalties. There is no oversight
(review and approval) of these transactions to determine if they are in accordance
with the agreement. ‘

® Invoices are not reviewed and approved prior to being mailed and recorded.

° Penalty and interest calculations were not prepared in accordance with the provisions
of the law.

o Adjustments (credits/refunds/write-offs) were not in accordance with the law.

° No review of delinquencies and subsequent adjustiments.

. There exists no formal reconciliation of active PILOT agreements and amounts due
between the ECIDA and the County. This makes possible a PILOT not being
invoiced.

Because the inherent risk is HIGH that significant errors can and will occur, WE
RECOMMEND that County management take the steps necessary to address and correct the
control deficiencies noted.

V. AUDITOR COMMENTS:

A, PILOT Tax Savings.

The testing of all County-issued PILOT invoices for 2006, 2007 and 2008 presented an
opportunity to determine the true tax savings offered by PILOT agreements. No other entity has
been able to accurately calculate what savings the PILOT program has provided to those who
participate as it pertains to real property tax savings. The ECIDA estimates this figure annually
in their reports to New York State. The audit team calculated that savings for the PILOT
contracts provided to'us. The audit team totaled all the PILOT invoices for all the properties
covered by a PILOT in each year of our testing, The team then calculated what the invoices
would have been had a PILOT not occurred for each of the properties covered in each of the
years of our audit. The difference between the figures yields the property tax savings to the
entity with the PILOT. The breakdown of savings is contained per property on Appendix A and
the combined savings is listed on Table 2 below.
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Table 2

2008 2007 2006
Tax Bill if a PILOT had not occurred  §  3,335,852.32 §  3,179,300.83 $§ 2,878,401.67

Actual PILOT Payments $ 1,854,70231 $ 1,777,371.30 § 1,630,529.62

Tax Savings $  1,481,150.01 $ 1,401,92953 § 1,247,872.05

For our calculation of what the PILOT invoice would have been if a PILOT had not occurred, we
had to make several assumptions. For those businesses that moved to Erie County as a result of
a PILOT agreement, we assumed that such a move would have occurred even if a PILOT was
not granted. We also assumed that the presence (or lack of) a PILOT agreement would not affect
the assessed value of a property. If a property had improvements, we assumed that such
improvements would have been made even if the PILOT had not occurred.

The reader should understand that the tax savings generated by a PILOT agreement to a specific
business is made up by other taxpayers. The real property tax in Erie County is calculated by
[irst determining the Erie County budget for a specific year. That budget number is then divided
into the County’s fotal taxable assessed value which yields the County tax rate for that year.
Since the expected revenues from property taxes are reduced by a PILOT agreement, other
taxpayers make up for that revenue shortfall.

B. Invoice Clarity.

The invoices sent out by the County for a PILOT payment are spartan in design. An example is
provided as Appendix B. The over and under invoicing by the County (or a duplicate invoice)
could have been detected by those who received them if the invoices had more detail to support
the amount due. In the event that the County continues the practice of invoicing for PILOT
payments, or the responsibility is retwrned to the ECIDA, the simple act of placing the below
calculation on a PILOT invoice would allow the property owner to confirm the PILOT
agreement’s calculation. ' '

Once again, we do not recommend that the County continue to invoice for PILOT payments, but
instead return that responsibility to the ECIDA. However, we do recommend that whomever
does invoice for PILOT payments, they detail the calculation in support of the payment due. We
believe that the effort to add the details of the calculation for these invoices is both transparent
and helpful.
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2008 Invoice

Total Assessed Value $ 2,100,000.00
Variable Property Value $ 1,992,200.00
PILOT Reduction 0.40
Value After PILOT

Reduction $ 796,880.00
Tax Rate (Per Thousand) 10.316582
Subtotal $ 8,221.08
Fixed Portion $ 107,800.00
Tax Rate (Per Thousand) - 10.316582
Subtotal $ 1,112,13
Total Tax $ 9,333.21
Tax without a PILOT $ 21,664.82
Amount saved by PILOT $ 12,331.62

Not every invoice has all of the above calculations, but modifications can be made that would
make the invoices sent out more understandable.

WE RECOMMEND that the County discuss with the ECIDA the concept of providing more
detail on PILOT invoices.

C. Calculation of Annual Payment.

The non-standard PILOT agreements can be very confusing, even to an experienced reader of
PILOT agreements. We discovered several instances where an agreement was read, a bill was
prepared, and the following year, the bill was prepared in a different way. In each of these cases,
the PILOT agreement had some room for interpretation in how the PILOT would be calculated.?
Appendix C has an example within the agreement itself on how a PILOT should be calculated.
We found such examples very illuminating and encourage the ECIDA to include them in all
future PILOT agreements.

D. Accurate Identification of Properties on PILOT Agreements.
Not all the PILOT agreements negotiated by the ECIDA include an SBL number for the property

covered. This is a cause of confusion when the same developer obtains multiple PILOTs. It
becomes even more confusing when the owner of one property is bought out by another business

? Difficultics in resolving vague or conflicting sections within a PILOT agreement were also a problem in the
Compiroller’s 1998 and 2001 audits,

150f18




or undergoes a change in business name. Over the ten-year or more life of a PILOT, street
names can change, and the possibility of a town or village being eliminated is also present.

WE RECOMMEND that the County require the ECIDA to mandate that every PILOT
agreement include the SBL number or numbers for the property covered by the PILOT
agreement.

E. Annual Reconciliation of PILOT Payments.

Erie County did not perform any type of reconciliation for the PILOT agreements for which it
billed. Such reconciliation would require a comprehensive listing of PILOT agreements billed
by the County, a listing of PILOT payments due, a listing of payments received and a list of new
and expired PILOTs for the year being reconciled. Such reconciliation was not performed by
any County or ECIDA employee. This task, if performed annually, would reveal any unbilled or
unpaid PILOT agreements.

Matching a listing of expired PILOTS to their reappearance on the tax rolls of the various towns
and villages is a must. This should also be an element of a PILOT reconciliation. Because the
ECIDA is aware of all PILOT agreements, they are in the best position to perform this
reconciliation. It is recommended that the ECIDA perform such annual reconciliation and report
their findings to Budget, Real Property and the Comptroller’s Office.

WE RECOMMEND that the ECIDA perform an annual reconcillation of PILOT agreements
and paymentis and that the County discuss with the ECIDA the requirements for such preparation
of an annual reconciliation of PILOT agreements and payments.

F. Inconsistencies between the County’s Charter and Code.

In the process of determining the authority of the Director of Real Property, we reviewed
portions of the County Charter (“Charter”) and the County Administrative Code (“Code™). Our
review found conflicts between the Code and the Charter in several areas concerning the powers
and responsibilities of the Divisions of Real Property and Budget, and the defunct title of
“Commissioner of Finance.” It appears that when the Charter was revised in 2006, the Code was
not revised.

WE RECOMMEND that the Code be reviewed, and revisions made to remove inconsistencies
between the Charter and Code.

G. Cooperation during Audit.
The Audit Team appreciates the cooperation of the Director of Real Property and those County
staff who work with the PILOT agreements. It is to their credit that once errors were discovered

in the course of our audit, they sent out new invoices for under-invoiced properties, or credited
accounts when an overpayment was proven.
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H. PILOT Billings by Legislative District,

PILOT billings are broken out by Legislative District in Table 3 below. One Legislative District,
fourteen (14), did not have invoices for PILOTs among those we examined. The reader is
reminded that there are IDA’s that invoice for their own PILOTs. Those PILOTs would not be
included in the below table. The ECIDA and County staff could only provide estimates of the

below data.

Table 3
Legisle
- District - 00; = 2007 2006
1 224978 213,995 221,718
2 85,017 77,663 79,272
3 241,418 226,211 182,514
4 16,722 15,167 13,748
5 80,724 82,026 65,846
6 9,528 9,208 25,628
7 50,907 50,010 50,270
8 367,860 354,657 310,865
9 215,792 217,263 204,480
10 187,798 200,193 172,812
11 13,819 13,344 13,110
12 32,951 29,338 27,9186
13 163,507 158,172 143,883
15 163,682 130,117 118,488
Totals 1,854,702 1,777,371 1,830,530
L Envirenment and Planning Oversight

As per the 2008 and 2009 Erie County Budgets, the Department of Environment and Planning
(“E&P”) provides oversight and linkage with the principal economic development agencies in
Erie County and specifically the ECIDA, and represents the County’s perspective and
coordinates the County’s activities with those local, state and federal economic development
agencies with which the County maintains a contractual or working relationship.

However, as a part of this audit we did not test the extent of E&P's oversight of the ECIDA.
Accordingly, we render no opinion on the extent of E&P’s real or apparent authority to oversee
the ECIDA.
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V1. RESULTS OF EXIT CONFERENCE:

An exit conference was held on February 03, 2010 with the Director of Real Property Tax
Services, the Director of Budget and Management, an employee of DISS, the Deputy
Comptroller — Audit and two auditors. The contents of this report were discussed.

During the course of the Exit Conference, various edits were suggested by the Administration.
Changes were made to this document based upon the ifems discussed and additional
documentation presented to Audit.

In accordance with the County’s Audit Response System and Procedures, we request that Real
Property and Budget prepare a written response to owr office and the County Executive
concerning the findings and recominendations. The final written response should be submitted
to our office and the County Executive by February 26th, 2010,

We also request that Real Property and Budget forward copies of the response to the Erie County
Legislature and Erie County Fiscal Stability Authority by February 26th, 2010,

ERIE COUNTY COMPTROLLER’S OFFICE

cc:  Erie County Fiscal Stability Authority
Gregory Gach, Director of Budget and Management
Hon. Christopher Collins, County Executive
Joseph Maciejewski, Director of Real Property Tax Services
Kathy Konst, Commissioner of Environment and Planning
Philip Ackerman, Chairman, Erie County Industrial Development Agency
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ERIE COUNTY DEPARTMENT OF FINANGE  Appendix B
PAYMENT-IN-LIEU-OF-TAX
: (PILOT) INVOICE - LY

- TAX YEAR JANUARY 1, 2007 TO DECEMBER 31, 2007 >

MUNICTPALITY
SWIS/SBL #

ASSESSED TO:

FROPERTY LOCATION I
. AGENCY ECIDA
ASSESSEDVALUR . "¢ 0 .
TAXRATE L
. . T
PAYMENT-IN-LIEU-OF-TAXES dueto the County of Erie for property leased through 1D, A,
agresrnent, : '
INVOICENO, “810 AMOUNEDUE  $2,010.00
Payment ducby 2/152007
Make checks, drafts or money orders PAVABLE TO: ,
' ERIE COUNTY TAX
95 FRANKLIN STREET ROOM 100

BUFFALO, NEW YORK 14202

¥+ $20.00 FEE FOR RACH RETURNED CHECK %%*

Concems or questions regarding yotr bill can bz emalled with your celeutations And backup to pllot@ere.gov or faxed do
716-858-8837, Wea will review your information with ouir files then canfactyou, Telaphons inqultes can bemade to
716-858-6743, .

For paymeats mads after Pebruacy 15, 2007, penaltics should bo 2dded per the ferms and conditions of your pilot contragt,

Iyou have any guestions regarding Jyaue confract, please confact your ED.A,

Checks should bs made payable to; ERTE COUNTY TAX
MAILTO: Brie Connty Tax Department, Room 100
95 Frauklin Strest Buffilo, New Yook 14202

Mmmmwmmb@pwﬁu;s:\h;wm}m - :
2007 PILOT - : T
' . Involes No. . 810 :

AMOUNT  $2010.00

R
=




Appendix C

2001 through .2009 - 2?10, the School Distedel Fixed PILOT Payment shall bs One Thousand Six
Hundred Sixty Seven end nol'IOD Dollars ($1,667.00) per year, which is caleulated by applying the
Schoo! District Pxe-Projcot Tax Rate (323.536397 per thousand) to the Pre-Project Ass«:ssment
($70,800,00). The Schoo} Distriet Variable PILOT Payment for cach tax fiscal year shall b» an
amonnt eqtial o the Schoel District tax rate in effeot for such tax fiscal year applied to the product
of () the total assessed vahration of the Facility Realty, less the Pre-Project Assessment, ard {if) the
percentage applicabls to such tax fiscal year a5 shown on Schedula A" atteched hereto and maden
" part hereof, Bach such payment shall be delivered to Chiaf Exeoulive Officer, West Seneca Central
School District, 1397 Orchard Park Road, West Seneca, New York 14224, or such other place 55
may be designated from time {0 ime by the School District, Payments for each fax fiscal year raust |
be made by Qetober 15 of that year, or such payments shall be considered delinguent,

(@  The fllowing example sels forth, for lustrative purposes only,
how the fixed and varable paymeats r&quiréd by s'fabpmamph {8) above would be determined;

The P.rcan,;cct’Asmsmcnt Is $70, 890 (0 end ths County Pre-Projest 'Fax
Rate is $10. 990424 perthousand, Ifitis sssumed tliat the 2001 assessment will be $500,000.00 and
the 2001 County fax rate will be 311.00 per thousand, the County Fixed PILOT Payment and the
County Varlable PILOT Payment for the 2001 County fax fiscal year Wcmid be dc!cmﬁned as

follom.

A Countszxc.dPILOTPayment = $778.00
For Tex Fiscal Year 2001

B. County Vatlable PILOT Payment =

" 2001 estimated assessment . ' $500,000.00

Leoss: Fre-Project Asscssment ! - 70,800.00

n




Value subject to abatement £429.200.00

Applicable percentage . (1%

Value subject fo payment ) : $85,840.00
2001 estimated fax rate

($11.00 per thousandy - x0it |
County Vadable PILOT Payment 94424
For Tax Fiscal Year 2001

Total Estimated County PILOT

Fayments (Aand B) SLT2224

The fixed snd varsble payaments for the Town and the Schoo! Dlstict would bs determned ina ke
maner. '

(©  Inaddition to the foregoing, the Lesses shall pay all special assessments and
charges that ars levied fgainst the Facili.ty Realty as If ths Facility Realty were owned by the
Lessee, . . )
(O  Annually, on or before July 1 of each year, the Agency shell advise the
County, the Town, the Sclioo] District and the Lessee as to the pereentage of the Faclllty Realty not
ocoupled by the Lesseo or by an Bligible Sublessee, and the Lesses shall be required to make full
paymients in liew of faxes on such portion of the Facility Realty as if ft were ovwned by the Lessee for
the immediately succeeding tax fiscal years of sach such taxingjur‘isdicﬁon. Inthe event the Lessee
Is required fo make such additional payments, the amownts zequired {0 be pald pursusnt fo
subperageaphs (2), (b) and (c) above shall be reduced o the i}mduct of the amornts required to be
pald under those subparagraphs multiplled by the percentage 'oi‘ the Faoility Realty determined by
the Agency fo be ocgupled by the Lessee and by Eligible Sublessess,

: 6




