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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK
___________________________________________

UNITED STATES OF AMERICA,

Plaintiff
vs. DECLARATION  IN SUPPORT

OF FRCP 12(b)(6)
ERIE COUNTY, NEW YORK et al. MOTION TO DISMISS

Defendants Civil Docket No. 09-CV-0849

____________________________________________

CHERYL A. GREEN, an attorney admitted to practice before this Court and the courts

of the State of New York, declares under penalty of perjury that the following is true and correct,

in accordance with 28 U.S.C. §1746:

1. I am the Erie County Attorney and represent the County of Erie, all elected

officials and all Erie County employees acting in their official capacity in the above-captioned

action pursuant to the Erie County Charter.  The defendants named herein are collectively

referred to as the “County Defendants”.  As such, I am fully familiar with the facts and

circumstances in this action.

2. I make this Declaration in support of the County’s Motion to Dismiss pursuant

to FRCP 12(b)(6).



  “When determining the sufficiency of a plaintiff’s claim for Rule 12(b)(6) purposes,1

consideration is limited to the factual allegations in plaintiff’s complaint, to documents attached
to the complaint as an exhibit or incorporated in it by reference, to matters of which judicial
notice may be taken, or to documents offered by the defendant that were either in plaintiff’s
possession or of which plaintiff had knowledge and relied on in bringing suit.”  Moll v.
Telesector Res. Group, Inc.,2005 WL 2405999 *3-4 (W.D.N.Y. September 28, 2005)(citing
Brass v. American Firm Technologies, Inc., 987 F.2d 142, 150 (2d Cir. 1993); see also Cortec
Ind., Inc. v. Sum Holding L.P., 949 F.2d 42, 47-48 (2d Cir. 1991), cert denied, 503 U.S. 960, 112
S.Ct. 1561, 118 L.Ed.2d 208 (1992)).  
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PROCEDURAL HISTORY AND STATEMENT OF FACTS

3. The facts as set forth herein are taken from the Complaint and the attached and

incorporated documentation contemplated by the parties at the time the Complaint was filed,  the1

facts of which are assumed as true for purposes of this motion. 

4. The Department of Justice (“DOJ” or “Department”) Civil Rights Division

(“Division”) commenced an investigation (“Investigation”) against the County of Erie

(“County”) on November 13, 2007 under the Civil Rights of Institutionalized Persons Act

(“CRIPA”), 42 U.S.C. §1997 et seq., at the Erie County Holding Center and Erie County

Correctional Facility (individually referred to as “ECHC” or “ECCF”, and collectively referred to

as “Facilities”).  Complaint, page 5, ¶20.

5. After several reasonable requests by the County in connection with the

investigation, all of which were rejected by the Division, a “Findings Letter” (“Letter”) dated

July 15, 2009 was issued by the Division to the Honorable Chris Collins, Erie County Executive,

with a copy to Timothy Howard, Erie County Sheriff, Robert Koch, Superintendent - Erie County

Sheriff’s Department, this Declarant as County Attorney, and Kathleen Mehltretter, Acting U.S.

Attorney for the Western District of New York.  Complaint, page 5, ¶20, Letter at pages 1-3.
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6. The County wishes to note at the outset, and asks the Court to take judicial notice

of, its concern with the fact that the Division suggests that the allegations in the Letter constitute

legal “findings.”  Black’s Law Dictionary defines “finding of fact” as “[a] determination by a

judge, jury or administrative agency of a fact supported by the evidence in the record, usu[ally]

presented at the trial or hearing.”  BLACK’S LAW DICTIONARY 646 (7  ed. 1999).  Thus, giventh

that the Letter is made up of one-sided allegations based on a limited investigation by the

Division, to call such allegations “findings” improperly suggests to the public that the allegations

are findings of fact that were made by a neutral arbiter based on a complete factual record, which

clearly is not the case herein.

7. On August 10, 2009 this Declarant, along with First Assistant County Attorney

Kristin Klein Wheaton, traveled to Washington, D.C. with the intent of engaging in good-faith

dialogue with the Division relative to its Letter.  As in the past, the County invited the Division

to provide parameters for the minimum constitutional standards to be applied to the County in

connection with CRIPA only to be told that such a request simply was “not productive.”  Post-

meeting letters were exchanged between the Division and the County immediately thereafter

which evidenced a continued willingness on the part of the County to submit to good faith

discussions and setting forth reasonable requests, which were again rejected by the Division. See

post-meeting letters dated August 11, 2009 and August 12, 2009 exchanged between the

Division and the County attached as Exhibit A. 

8. On September 10, 2009 the County, as promised to the Department, submitted a

substantive response to the Letter which refuted the allegations therein.  See County Responsive

Letter dated September 10, 2009 attached as Exhibit B and Complaint, page 5, ¶20.
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9. Significantly, in the Letter the Division took the inaccurate position that the

County Defendants were non-cooperative.  Complaint, page 5, ¶20, Letter at pages 1-3. 

Furthermore, by virtue of the filing of this Complaint, it is beyond cavil that the Department

takes the inaccurate position that the County has not acted in good faith in its reasonable requests

to be apprized of the minimum constitutional standards to be applied to the County in connection

with the Division’s Investigation.

10. At all times the Department was aware that the New York State Department of

Correctional Services (otherwise known as the “Commission of Corrections” and referred to

hereafter as “COC”), which is the state regulatory agency for all matters pertaining to inmate

conditions at local jails in New York, had initiated its own investigation into the Facilities. 

Indeed, the Department acknowledged that it received extensive cooperation from the COC in its

Investigation.  Complaint, page 5, ¶20.

11. Despite the fact that the COC supervises and controls issues such as inmate care,

custody, discipline, health, safety, employment, and grievances, just to name a few items, issues

that the Department currently contends the County Defendants fail to “adequately provide” under

the alleged “constitutional” standards articulated in the Letter and Complaint, the COC has not

alleged any such similar constitutional violations in its complaint filed September 22, 2009 in

Erie County Supreme Court.  Significantly, the COC, as the state agency that regulates the

Facilities, filed its Complaint on September 22, 2009, after having logged 527 man-hours in the

Facilities since January of 2009, or the equivalent of 10 weeks of time.  See The New York State

Commission of Correction v. Timothy B. Howard, Index No. 2009-011216 (Erie Sup.Ct.)

attached as Exhibit C; see also, New York Correction Law §§ 40 et seq. and 9 N.Y.C.R.R. part
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7000 et seq.; Complaint.    It is respectfully requested that this Court take judicial notice of the

pleading filed by the COC in connection with this Motion To Dismiss. 

12. Plaintiff filed the subject Complaint on September 30, 2009 seeking to enjoin the

County Defendants from allegedly depriving persons incarcerated at the Facilities of rights,

privileges, or immunities secured and protected by the Constitution of the United States. 

Complaint, page 2, ¶1.  Significantly, the obscurity of the allegations in the Complaint make it

nearly impossible to discern, with any reasonable certainty, what constitutional “rights,

privileges, or immunities” are allegedly being violated by the County Defendants.  Complaint,

pages 5-10, ¶¶17-29.

13. The instant motion is brought to dismiss the Complaint in its entirety.

I. CRIPA IS UNCONSTITUTIONAL AS APPLIED

14.    As set forth in the memorandum of law filed herewith, Department’s attempt to

apply CRIPA against the County Defendants in the instant lawsuit is unconstitutional.       

15. Several specific conditions precedent under CRIPA restrict the ability of the

Department to initiate a civil rights action to redress “systematic deprivations or constitutional

rights of institutionalized persons.”  See S. REP. NO. 96-416 at 1, reprinted in 1980

U.S.C.C.A.N. 787, 787; H.R. REP. 99-897 at 9, reprinted in 1980 U.S.C.C.A.N. 832, 833.  It is

respectfully requested that this Court take judicial notice of the referenced Senate and House

reports relative to the enactment of CRIPA for purposes of this motion.  The legislative history of

the statute confirms that CRIPA was intended to be a narrowly targeted statute providing the

Department with jurisdiction over only the most flagrant, egregious, and pervasive patterns or
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practices of conduct depriving inmates of their constitutional rights. 

16. The House Committee Report on CRIPA emphasized that CRIPA enforcement

was to be targeted only at conduct that was a “part of a ‘pattern or practice’ of [the] denial [of

constitutional rights] rather than an isolated or accidental incident.”  H.R. REP. NO. 99-897, at

11 (1980)(Conf. Rep.).  CRIPA enforcement should therefore be limited to “cases where

unconstitutional or illegal practices are widespread, pervasive, and systematic, and adversely

affect significant numbers of institutionalized individuals.”  See S. REP. NO. 96-416, at 29

(1979).   

17. “[M]inor or isolated acts or injuries are not intended to be the subject of litigation

under [CRIPA].”  Similarly, [t]he adoption . . . of the language ‘egregious or flagrant’ establishes

a standard for the Department’s involvement that reflects a Congressional sensitivity to the fact

that a high degree of care must be taken when one level of sovereign government sues another in

our Federal system.  This is a higher standard than that required of plaintiffs other than the

United States. Id. 

18. Indeed, examples of the types of correctional facilities that CRIPA was intended

to target included : a facility in which “[g]roups of four men were regularly confined in 6-by-6-

foot cells with no ventilation, no hot water, and sewage leaks;” a facility in which there were “40

stabbings, 44 serious beatings, and 19 violent deaths” in a three year period; and a facility in

which “cattle prods were used to keep inmates standing or moving” and in which inmates were

“confined naked for up to three days, without hygienic materials, heat, or adequate food” in a “6-

by-6-foot cell with no light, toilet, sink, bed or mattress.” See, S. REP. NO. 96-416, at 12 (1979).
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19. CRIPA was never intended to permit the Department to impose mandates against

local jurisdictions and taxpayers that amount to what the Division views as “best practices”

rather than constitutionally imposed standards.  Significantly, the legislative history of CRIPA

specifically notes that CRIPA authority should be exercised by the Department “to represent the

national interest in securing constitutionally adequate care for institutionalized citizens,” and that

the Department does not “directly represent any institutionalized plaintiffs.”  See, H.R. REP. NO.

99-897, at 13 (1980)(Conf. Rep.)(emphasis added).  Furthermore, CRIPA was intended to “give

States the primary responsibility for correcting unconstitutional conditions in their own

institutions and to attempt to reach an agreement on the necessary remedies to correct the alleged

conditions through informal and voluntary methods.”  Id.  

20. Indeed, “[i]n the face of good-faith efforts by appropriate State and local officials

to comply with constitutionally required minima . . . [it is] preferable to give such officials the

opportunity to fashion their own specific solutions.”  See, S. REP. NO. 96-416, at 32 (1979). 

21. The initiation of a civil action under CRIPA, as enacted, incorporated the strict

procedural safeguards enunciated during the Congressional debate as set forth in the preceding

paragraphs to prevent overreaching by the federal government into state affairs that are beyond

the Department’s jurisdictional purview.  The most significant of these safeguard provisions are

the pre-suit certifications required under 42 U.S.C. §1997b.

22.     Regardless of the certification by the Attorney General in the present case, a review

of the Complaint, on its face, evidences that the Department did not comply with such

requirements.  Complaint.
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 23. Furthermore, the Division’s stated position that the County is not entitled to any

explanation of the constitutional standards that the Division believes are applicable to the

Facilities, unless the County first provides unfettered access to the Facilities, contradicts the

express intention of Congress to encourage the Department to give state and local officials a

meaningful opportunity to undertake voluntary remedial efforts to the extent that such efforts are

necessary.

II. THE GOVERNMENT HAS FAILED TO PLEAD FACTS SUFFICIENT TO
STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED AS TO
ANY OF THE DEFENDANTS

24. As set forth in the memorandum of law filed herewith, the Plaintiff Complaint is

so devoid of meaningful allegations as applicable to support a claim under CRIPA that it has

failed to plead any facts upon which relief can be granted.  

25. Because there are no specific factual allegations linking any of the defendants to

the alleged conduct, and none of the sparse unrelated incidents support a finding of a custom,

policy, or practice adopted by any of the defendants, the government has failed in its obligation to

adequately plead constitutional violations and its complaint should be dismissed as a matter of

law.
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WHEREFORE, defendants request an order dismissing plaintiff’s complaint in its

entirety,  or alternatively allowing defendant(s) to answer within thirty (30) days after the order

on this motion is entered, and that the Court grant such other and further relief as it deems just

and proper, including an award of attorney’s fees and costs under 42 U.S.C. § 1997a(b) if

warranted.

DATED: Buffalo, New York
October 21, 2009

CHERYL A. GREEN, Erie County Attorney
Attorney for Defendants

By:          /s/ Cheryl A. Green 
Cheryl A. Green
Erie County Attorney, of Counsel
Office and Post Office Address
95 Franklin Street, Suite 1634
Buffalo, New York 14202
(716) 858-2200
Email address: cheryl.green@erie.gov

mailto:cheryl.green@erie.gov
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CERTIFICATE OF SERVICE

I hereby certify that on October 21, 2009 I electronically filed the foregoing with the
Clerk of the District Court using its CM/ECF system, which would then electronically notify the
following CM/ECF participants on this case:

Aaron Saul Fleisher
Aaron.fleisher@usdoj.gov 

Alyssa Connell Lareau
Alyssa.lareau@usdoj.gov  

Charles W. Hart, Jr.
Charles.hart@usdoj.gov 

Daniel H. Weiss
Daniel.weiss@usdoj.gov 

Kathleen M. Mehltretter
Kathleen.mehltretter@usdoj.gov 

Mary Pat Fleming
Mary.pat.fleming@usdoj.gov 

Zazy Ivonne Lopez
Zazy.lopez@usdoj.gov  

            And, I hereby certify that I caused the foregoing to be mailed, by the United States Postal
Service, first class mail, to the following non-CM/ECF participants:

NONE

       /s/ Kristin Klein Wheaton 
Kristin Klein Wheaton
95 Franklin Street, Room 1634
Buffalo, New York   14202
Telephone:  (716) 858-2207
Email address: kristin@erie.gov

mailto:Aaron.fleisher@usdoj.gov
mailto:Alyssa.lareau@usdoj.gov
mailto:Charles.hart@usdoj.gov
mailto:Daniel.weiss@usdoj.gov
mailto:Kathleen.mehltretter@usdoj.gov
mailto:Mary.pat.fleming@usdoj.gov
mailto:Zazy.lopez@usdoj.gov
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Exhibit “B”











































































Exhibit “C”

















































































































































































































































































































































Exhibit “C” - to Green Declaration, 

Continued-

New York State Commission of Correction v.
Timothy Howard, Index No.  2009-011216

(Supreme Court Erie County)

Exhibits V through TT to the Petition
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